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DEPARTHENTOFTHE INTERIOR

Fish and WUdUf. Service

50 CFR Part 17
RIN lots—Aess

Endangered and Threatened WUdIII.
and Plants; Proposal to List the
Duskytail Darter, Paiszone Shiner,and
Pygmy Madtom as Endangered

aseacv~Fish and Wildlife Service,
lnterfor.
~TION Proposed rule.

su~*avThe U.S. Fish and Wildlife
Serviceproposesto list threefishes—the
duskytail darter (Etheostomo
(Catonotus)sp), palezoneshiner
(Nofropissp., cf. procne). and pygmy
madtom (Noturusstanaui,}—aa
endangeredspeciesunder the
EndangeredSpeciesAct (Act) of 1973,
as amended.The duskytail darter is
presently known to inhabit only five
shortstream reaches: the Little River,
Blount County, Tennessee;Citico Creek,
Monroe County,Tennessee;Big South
Fork Cumberland River, Scott County.
Tennessee;and Copper Creek and
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Clinch River. Scott County,Virginia.
Two otherhistoric duskytail darter
populationsareextirpated.The
palezoneshineris presentlyknown from
only two streamreaches:thePaintRock
River, JacksonCounty,Alabama,and
the Little South Fork CumberlandRiver,
WayneandMcCrearyCounties,
Kentucky.Two otherhistoric palezone
shinerpopulationsareextirpated.The
pv~mymadtomhasbeencollectedfrom
only two short streamreaches:The
Duck River. l-lumphreysCounty,
Tennessee,andthe Clinch River.
HancockCounty,Tennessee.The
madtommay no longerexist in theDuck
River. All threefishespresentlycoexist
~~th other federallylistedspeciesin all
streamreaches,except theDuck River.
All thesefishesandtheir habitatare
impactedby deterioratedwaterquality
primarily resultingfrom poor landuse
practices.The limited distributionof
thesefishesalsomakesthem very
vulnerableto toxic chemicalspills.
Commentsandinformationaresought
from thepublic on this proposal.
DATES: Commentsfrom all interested
partiesmustbereceivedby September
8, 1992. Public hearingrequestsmust be
receivedAugust24. 1992.
ADDRESSES: Comments andmaterials
concerningthis proposalshould besent
to theField Supervisor,U.S. Fish and
Wildlife Service, AshevilleField Office.
330RidgefieldCourt, Asheville, North
Carolina28806 (704/685—1195).
Commentsandmaterialsreceivedwill
be availablefor public inspection,by
appointment,duringnormal business
hoursat theaboveaddress.
FOR FURTHER INFORMATION CONTACT:

Mr. RichardG. Biggins at theabove
address.
SUPPtEMENTARY INFORMATiON:

Background

The duskytail darter(Etheostoma
(Catonotus)sp.) is beingscientifically
describedby RobertJenkins(Roanoke
College.personalcommunication,1990).
This small (2-inch) fish, whichcoexists
with other federallylistedspeciesin all
streamreachesit inhabits,is straw to
olivaceousin color. It inhabits rocky
areasin gently flowing, shallowpools
andeddyareasof large creeksand
moderatelylargerivers in theTennessee
ar,d CumberlandRiver systems(Starnes
andEtnier1980; BurkheadandJenkins.
in press:Layman.in press;andClyde
Voigtlander.TennesseeValley
Authority, in lift., 1991). Historically, the
duskytail waslikely more widespread.
Howeverit presentlyhasavery
fragmenteddistribution (Etnierand
Starnes,in press;JenkinsandBurkhead.
in press).TheTennesseeWildlife

ResourcesAgencyandtheTennessee
HeritageProgramof theTennessee
Departmentof Conservationrecognize
this fish asathreatenedspecies
(StarnesandEtnier 1980).Effective
January1. 1992, thespecieswaslisted
by theDepartmentof GameandInland
Fisheriesasendangeredin Virginia
(KarenTerwilliger. Virginia Department
of GameandInland Fisheries,in /itt..
1991).

Although thefish faunaof the
TennesseeandCumberlandRiver
systemshasbeenextensivelysurveyed.
the duskytail hasbeencollectedfrom
only sevenshortriver reaches:Little
River, Blount County,Tennessee:Citico
Creek, Monroe County,Tennessee;Big
SouthFork CumberlandRiver, Scott
County.Tennessee;AbramsCreek.
Blount County.Tennessee;SouthFork
HolstonRiver. Sullivan County,
Tennessee;andCopperCreekand
Clinch River, ScottCounty.Virginia. The
duskytail is apparentlyextirpatedfrom
AbramsCreekandSouth Fork Holston
River asit hasnot beenfound in either
areain recentyears(Jenkinsand
Burkhead,in press).

The Little Riverpopulationinhabits
about9 river miles (Layman,in press~.
Layman(in press)statedthat the
duskytail in the lower reachesof the
Little Riverwa~undoubtedlylost when
theareawasimpounded.This
populationis potentially threatenedby
waterwithdrawalandincreasing
residentialandcommercialdevelopment
in thewatershed(Clyde Voigtlander, in
litt., 1991).

The duskytail existsdownstreamof
U.S. ForestServicelandsin about0.5
river milesof Citico Creek(PeggyShute,
TennesseeValley Authority, personal
communication,1991).Although the
majority of the Citico Creekwatershed
is controlledby theForestService,much
of thepopulatedreachis privately
owned,andstream-sidehabitat
destructionhasbeenobservedin the
area(Clyde Voigtlarider. in lift.. 1991).

Theduskytail inhabitsabout17 river
milesof CopperCreek.Although the
duskytail is characterizedasgenerally
rareor uncommonin CopperCreek
(BurkheadandJenkins, in press),this
creekprobablysupportsthe largest
populationof the fish (Clyde
Voigtlarider, in lift.. 1991). Accordingto
the Virginia Departmentof Gameand
InlandFisheries(Bud Bristow, in litt.
1991), this populationis threatenedby
siltation, riparianerosion,and
agriculturalpollution.

Oneduskytailspecimenwascollected
from the Clinch River in 1980, about1
river mile below themouth of Copper
Creek(BurkheadandJenkins. in press).
This areahasbeenwell sampledsince

1980, but no additional specimenshave
beenencountered.This onefish may
representperiodic downstream
movementfrom CopperCreek.andno
viableduskytail populationmay exist in
theClinch River.

Duskytail dartershaveonly been
takenfrom onesite on theBig South
Fork of the CumberlandRiver. Although
othercollectionshavebeenmadein the
Big South Fork. no otherpopulations
havebeenfound(JackCollier, National
Park Service,personalcommunication,
1990; andMelvin Warren,Southern
Illinois University, personal
communication.1990).This population.
althoughwithin the Big South Fork
National RecreationalArea (BSFRA). is
potentially threatenedby runoff from
coal minesin the upperwatershed
abovetheBSFRA (JackCollier, personal
communication,1990).

Theduskytail darterpopulationsare
threatenedby thegeneraldeterioration
of waterquality resultingfrom siltation
andotherpollutantsfrom poor land use
practices,coalmining, andwaste
discharges.EtnierandStarnes(in press)
statedthat this darter”

* andother dartersdependent

uponslit free,rocky pools in large
streamsandrivers,suchas theashy
darter,haveapparentlysufferedmore
from theeffectsof siltation than have
darterstypical of swift riffles.”

OnNovember27, 1990, the Service
notified by mail (50letters)Federaland
Stateagencieswithin the species’
historic range,local governmentswithin
thespecies~presentrange.and
interestedindividuals that a status
reviewof the duskytail darterwasbeing
conducted.Sevencommentswere
receivedasaresultof this notification.
No objectionsto thepotentiallisting of
theduskytaildarterwere received,and
muchinformationon the species’status
and distributionwasprovidedand
incorporatedinto this proposedrule.
The specieswasupgradedto a Category
I statusas a resultof this information.

The palezoneshiner(Notropis sp.. cf.
Procne)is beingscientifically described
by Melvin Warren(personal
communication,1990).This small (2-
inch), slenderfish, which coexistswith
other federallylisted speciesin all
streamreachesit inhabitats,hasa
translucentandstraw-coloredbody with
adark mid-lateralstripe.It occurs in
largecreeksandsmallrivers in the
TennesseeandCumberlandRiver
systemsandinhabitsflowing pools and
runs with sand,gravel,andbedrock
substrates(WarrenandBurr 1990).

This fish is listed by theKentucky
StateNaturePreservesCommission
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(Warrenet a). 1988) asanendangered
species.In Alabama,thespeciesis
consideredthreatened(Pierson1990).
Although thespeciesis believedto be
extirpatedfrom Tennessee,the
TennesseeWildlife ResourcesAgency
andtheTennesseeHeritageProgramof
theTennesseeDepartmentof
Conservationrecognizethis fish as a
speciesin needof management(Starnes
andEtnier 1930).

Although numerousandextensivefish
collectionshavebeenmadein the
TennesseeandCumberlandRiver
systems.thepalezoneshinerhasbeen
takenfrom only four rivers:The Paint
RockRiver. JacksonCounty,Alabama;
the Little South Fork CumberlandRiver,
WayneandMcCrearyCounties,
Kentucky:MarrowboneCreek.
CumberlandCounty,Kentucky; and
CoveCreek,Clinch Riverdrainage,
CampbellCounty.Tennessee(Starnes
andEtnier 1980;WarrenandBurr 1990;
andRichardHannan,KentuckyState
NaturePreservesCommission,in litt.,
1990).Basedon the resultsof a recent
statussurvey(WarrenandBurr1990), -

only two palezonepopulationsremain.
No palezoneshinerswerefound in
eitherMarrowboneor CoveCreek.
However, the fish still existsin about3
river miles of thePaintRock Riverand
in about30 river miles of the Little South
Fork CumberlandRiver.

The palezonesshiner’sdistribution
hasapparentlybeenreducedby such
factorsas impoundmentsandthe
generaldeteriorationof waterquality
from siltation andother pollutants
contributedby coal mining, poorland
usepractices,andwastedischarges.
RichardHannan(in Jjtt., 1990) stated
that thepalezonepossiblyinhabitedthe
main stemof theCumberlandRiverin
Kentuckyprior to impoundment.Warren
andBurr (1990) reportedthatdiversity
anddensityof thebenthicfish
community in the Little South Fork of
theCumberlandRiverhasbeenseverely
reduced.Anderson(1989) foundthat
nearly all freshwatermusselsin the
lower third of theSouth Fork were
eliminatedin the 1980sandattributed
the loss to toxic runoff from surfacecoal
mines.WarrenandBurr (1990)stated,
“The limited distributionof thespecies
in thePaintRockRiverdefinitely
appearscorrelatedwith increasing
agricultureandassociatedincreasein
streamsiltation

In theFederalRegister(54 FR 554) of
January6, 1989, theServiceannounced
thatthepalezoneshinerwasa category
2 species.(A category2 speciesis one
that is beingconsideredfor possible
addition to theFederalList of
EndangeredandThreatenedWildlife

andPlants.)OnOctober30, 1990, the
Servicenotifiedby mail (63 letters)
FederalandStateagencieswithin the
species’historic range, local
governmentswithin the species’present
range,andinterestedindividuals that a
statusreview of thepalezoneshinerwas
beingconducted.Elevencommentswere
receivedasaresultof this notification.
No objectionsto the potential listing of
thepalezoneshinerwere received,and
muchinformation on the species’status
anddistributionwasprovidedand
incorporatedinto this proposedrule. As
a resultof theinformationgathered,the
specieswasupgradedto a CategoryI
status.

Thepygmy madtom(Noturus
stonouli)wasdescribedby Etnierand
Jenkins(1980).This species,which is
knownfrom two populationsseparated
by about600river miles,wasoncelikely
more widespread(O’Bara 1991).
However,like someothercatfishin the
genusNoturus, the pygmy madtomis
presentlyrareandhasa fragmented
distribution(EtnierandJenkins1980).
The pygmy madtomis thesmallest
(maximumlength1.5 inches)of the
knownmadtoms(EtnierandJenkins
1980).It hasavery distinctive
pigmentationpattern—verydarkabove
the body midline and light below.The
speciesis foundin moderateto large
rivers on shallow,pea-sizegravel shoals
with moderateto strongcurrent.The
TennesseeWildlife ResourcesAgency
andtheTennesseeHeritageProgramof
theTennesseeDepartmentof
Conservationrecognizethis fish asa
threatenedspecies(StarnesandEtnier
1980).

Thefish faunaof theTennesseeRiver
Valleyhasbeenextensivelysurveyed
(O’Bara 1991);however,thepygmy
madtomhasonly beencollectedfrom
two shortriver reaches.It hasbeen
takenfrom theDuck River, Humphreys
County,Tennessee,andfrom the Clinch
River, HancockCounty,Tennessee.
Basedon theresultsof recentsurveys
(O’Bara 19911), the fish still exists in the
Clinch River, andit is possibly
extirpatedfrom the Duck River. Five
specimenswere takenat oneof the two
known historic sitesin theClinch River
by O’Bara (1991) in thefall of 1990.
O~Bara(1991) did not find thespeciesin
theDuck River duringhis 1990survey,
andhe reportedthat thespecieshadnot
beentakenfrom theDuck Riversince
1974.

EtnierandJenkins(1980), in their
descriptionof this species,report that it
hasbeentakenin only aboutone-halfof
thecollectionsmadeat theClinch River
sitesandonly aboutone-fourthof the
collectionsat the Duck Riversite. Thus,

althoughthespecieshasnot beentaken
in recentyearsin theDuck River, it may
still survive there.

The pygmy madtom,which coexists
with otherfederallylisted speciesin the
Clinch River. is threatenedby the
generaldeteriorationof waterquality
from siltation andotherpollutants
associatedwith poor landusepractices
andwastedischarges.The sectionof the
Duck wherethespecieshasbeentaken
is beingseriouslythreatenedby
streambankerosion.The aquatic
resourcesof the Clinch Riverare
potentially threatenedby increased
urbanization,coalmining, andpoorly
managedagriculturalpractices.Because
the pygmy madtommayexist in only
oneshort river reach,this population
couldeasilybelost from asingle toxic
chemicalspill.

The pygmy madtcmwasrecognized
by theServicein theJanuary6. 1989.
FederalRegister(54 FR 554) asa
category2 species.(A category2 spec:es
is onethat is beingconsideredfor
possibleadditionto theFederalList of
EndangeredandThreatenedWiJdl;fe
andPlants.)On October30. 1990, the
Servicenotifiedby mail (25 letters)
FederalandStateagencieswithin the
species’historic range.local
governmentswithin the species’present
range,andinterestedindividuals that a
statusreview of thepygmy madeomwas
beingconducted.Five commentswere
receivedasaresultof this notification.
No objectionsto the potential listing of
the pygmy madtomwere received,and
muchinformation on thespecies’status
anddistribution wasprovidedand
incorporatedinto this proposedrule.
Thestatusof thespecieswasupgraded
to aCategory1, asaresultof the
informationgathered.

Swnmaryof FactorsAffecting the
Species

Section4(a)(1)of theEndangered
SpeciesAct (16 U.S.C.1531 et seq.)and
regulations(50CFR part424)
promulgatedto implementthe listing
provisionsof theAct setforth the
proceduresfor addingspeciesto the
Federallists.A speciesmaybe
determinedto bean endangeredor
threatenedspeciesdueto oneor more of
thefive factorsdescribedin section
4(a)(1). Thesefactorsandtheir
applicationto theduskytaildarter
(Etheosfoina(C’atonotus)sp.). palezone
shiner(Notropis sp., cf. proone), andthe
pygmy madtom(Noturus stunauli)are
asfollows:

A. Thepresentor threatened
destruction,modification,or CUI!Qi

1
m,~TJI

of itshabitator range. TheTennessee
andCumberlandRiverspreviously
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supportedoneof theworld’s richest
assemblagesof temperatefreshwater
river fishes(StarnesandEtnier 1986),
but theseriversarenow two of ourmost
severelyalteredriver systems.Most of
the main stemofboth rivers andmany
of the tributariesare impounded(over
2.300 river miles, or about20 percent.of
theTennesseeRiverandits tributaries
with drainageareasof 25 squaremiles
or greaterareimpounded(Tennessee
Valley Authority 1971)).In addition to
the loss of riverinehabitatwithin the
impoundment.most impoundmentsalso
seriouslyalterdownstreamaquatic
habitat.Coal mining relatedsiltation
andassociatedtoxic runoffhave
adverselyimpactedmanystream
reaches.Numerousstreamshave
experiencedfish kills from toxic
chemicalspills, andpoor landuse
practiceshavefouledmanywaterswith
silt. The runoff from largeurbanareas
hasdegradedwaterandsubstrate
quality. Becauseof theextentof habitat
destruction,theaquaticfaunal diversity
in manyof the basins’ rivershas
declinedsignificantly. Many speciesthat
onceexistedthroughoutmajor portions
of thesebasinsnow exist only as
isolatedremnantpopulations(Neves
andAngermeier1990). Becauseof this
destructionof riverine habitat,8 fishes
and24 musselsin theTennesseeand
CumberlandRiverbasinshavealready
requiredEndangeredSpeciesAct
protection,andnumerousother aquatic
speciesin thesetwo basinsarecurrently
consideredcandidatesfor Federal
listing.

Thefish faunaof theTennesseeand
CumberlandRiversystemshavebeen
extensivelysurveyed(RonaldCicerello,
KentuckyStateNaturePreserves
Commission;DavidEtnier, Universityof
Tennessee:RobertJenkins,Roanoke
College;ChristopherO’Bara, Tennessee
TechnologicalUniversity; Charles
Saylor,TennesseeValley Authority;
Melvin WarrenandBrooksBurr,
SouthernIllinois University; personal
communications,1990).Yet. only a few
isolatedpopulationsof the duskytail
darter.palezoneshiner,and pygmy
rnadtomremain(see“Background”
sectionfor a discussionof thecurrent
andhistoric distribution of andthreats
to the remainingpopulations).These
fisheshavebeenandarepresently
adverselyimpactedby the factors
describedabove.Unlessstepsaretaken
to protectthesefishes,thenumberand
sizeof their populationsareexpectedto
decline.

B. Overutilizationfor commerciaL
recreational,scientific,or educational
purposes.The specificareasinhabited
by thesefishesarepresentlyunknown

to thegeneralpublic.As a result, their
overutthzationhasnot beena problem.
However, thereis thepotentialfor
vandalismto becomea problem.
especiallyif the specific inhabited
reachesarerevealedduring the
sometimescontroversiallistingprocess.
Although scientificcollectingis not
presentlyidentified as a threat,these
fishesexist in small isolated
populations.If thesepopulations
continueto decline,takeby private and
institutional coUectorscouldposea
threat. Federal protection could help to
minimize illegal or inappropriatetake.

C. Diseaseor predation.Although
thesefishesareundoubtedlyconsumed
by predators,thereis no evidencethat
predation is a threat to them.

D. The inadequacyof existing
regulatorymechanisms.Stateswithin
thesespecies’ranges prohthit thetaking
of fishesandwildlife for scientific
purposeswithout aStatecollecting
permit.However, the speciesare
generallynot protectedfrom other
threats.Federallistingwill provide
additionalprotectionfor thespecies
undertheEndangeredSpeciesAct by
requiringFederalpermits to takethe
speciesandby requiringFederal
agenciesto consult with the Service
when projects they fund,authorize, or
carry out may adverselyaffect the
species.

E. Othernaturalor manmadefactors
affectingits continuedexistence.
Becausethe existing duskytail darter,
palezoneshiner,andpygmy madtom
populationsinhabit only shortriver
reaches,they arevulnerableto
extirpationfrom accidentaltoxic
chemicalspills. As thepopulatedstream
reachesof all three fish speciesare
isolatedfrom eachother by
impoundments,recolonizationof any
extirpatedpopulationwould not be
possiblewithout humanintervention.
Absenceof naturalgeneflow among
populationsof thesefishesis also a
threat,making thelong-termgenetic
viability of theseisolatedpopulations
questionable.

Additionally, severalmadtomspecies
have,for still unexplainedreasons1been
extirpatedfrom portionsof their range.
EtnierandJenkins(1980) speculatedthat
this may “ * ‘in addition to visible
habitatdegradation,be relatedto their
beingunableto copewith olfactory
‘noise’ beingaddedto riverine
ecosystemsin the form of a wide variety
of complexorganicchemicalsthatmay
occuronly in traceamounts.”If
madtoinsareadverselyimpactedby
increasedconcentrationsof complex
organicchemicals,increasein these

materialscouldbea problemfor the
pygmy madtom,

The Servicehas carefullyassessedthe
best scientificand commercial
informationavailableregardingthepast,
present,andfuturethreatsfacedby
thesethreefishesin determiningto
proposetheserules.Basedon this
evaluation,the preferred action is to
proposethe duskytaildarter
(Etheostoma)(Cqtonotussp.). palezone
shiner (Notropissp.. cf. procne,and
pygmy madtom (Noturusstanauli)as
endangered.Presently.the dusktail
darter inhabitsonly five short stream
reaches,the palezoneshiner is known
from only two stream reaches,and the
pygmy madtom possibly occurs in only
one short streamreach.All three fishes
and their habitat have beenand
continue to be impacted by water
quality deterioration resulting from poor
land usepracticesand by water
pollution.The limited distribution of
thesefishesalso makesthem vulnerable
to toxic chemical spills. Becauseof the
restricted nature of thesepopulations
and their vulnerability, endangered
statusappears to be the most
appropriate classification for the
species.(See“Critical Habitat” section
for a discussionof why critical habitat is
not beingproposedfor thesefishes.)

Critical Habitat

Section4(aJ(3)of the Act, as amended,
requires that, to the maximum extent
prudent anddeterminable, the Secretary
designatecritical habitat at the time the
speciesis determined to be endangered
or threatened. Section7(a)(2) of the Act
and regulations codifiedat 50 CFR. part
402 require Federal agenciesto insure, in
consultationwith and with the
assistanceof the Service, thatactivities
they authorize,fund or conduct arenot
likely to jeopardize thecontinued
existenceof a listedspeciesor result in
the destruction or the adverse
modificationof critical habitat, if
designated.The Service’sregulations (50
CFR 424.12(a)(1))state that designation
of critical habitat is not prudent when
oneor both of thefollowing situations
exist. (1) The speciesis threatened by
takingor other human activity, and
identification of critical habitat can be
expectedto increasethe degreeof such
threat to the species;or, (2) such
designationof critical habitat would not
be beneficial to the species.The Service
finds thatdesignation of critical habitat
is not presentlyprudent for these
species.Such a determination would
result in no known benefit to thesethree
species.

As part of the developmentof these
proposed rules, Federal andState
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agencieswerenotified of thesefishes’
distribution,andtheywererequestedto
provide dataon proposedFederal
actions that might adverselyaffect the
species.No specificprojectswere
identifIed. Shouldanyfuture projectsbe
proposedin regionsinhabitedby these
fishes,the involvedFederalagencywill
alreadyhavethedistributionaldata
neededto determineif thespeciesmay
be impactedby their action. Eachof
thesespeciesoccupiesa very limited
range,andanyadversemodificationof
theseriver stretcheswould be likely to
jeopardizethecontinuedexistenceof
thespecies.Therefore,habitat
protectionfor thesespecieswill bebest
accomplishedthroughthesection7
jeopardystandardandthesection9
prohibition againsttake.Thus, no
additionalbenefitswould accruefrom
critical habitatdesignationthat would
not also accruefrom the listing of these
species.

In addition, thesespeciesarerare,
andtakingfor scientificpurposesand
privatecollection couldbeathreat.The
publicationof critical habitatmapsin
theFederalRegisterandlocal
newspapers,andotherpublicity
accompanyingcritical habitat
designationcould increasethecollection
threatandincreasethepotentialfor
vandalismduringthecritical habitat
designationprocess.Thelocationsof
populationsof thesespecieshave
consequentlybeendescribedonly in
generaltermsin theseproposedrules,
Any existingpreciselocality datawould
be availableto appropriateFederal,
State,andlocal governmentalagencies
from theServiceoffice describedin the
“ADDRESSES” section.

AvailableConservationMeasures

Conservationmeasuresprovidedto
specieslistedasendangeredor
threatenedundertheEndangered
SpeciesAct include reccgnition,
recoveryactions,requirementsfor
Federalprotection,andprohibitions
againstcertainpractices.Recognition
throughlisting encouragesandresultsin
conservationactionsby Federal,State,
andprivateagencies,groups,and
individuals.The EndangeredSpecies
Act providesfor possibleland
acquisitionandcooperationwith the
Statesandrequiresthat recovery
actionsbe carriedout for all listed
species.The protectionrequiredby
Federalagenciesandtheprohibitions
againsttakingandharmarediscussed,
in part.below,

Section7(a) of the Act, asamended,
requiresFederalagenciesto evaluate
their actionswith respectto any species
that is proposedor listed asendangered
or threatenedand with respectto its

critical habitat,if anyis being
designated.Regulationsimplementing
this interagencycooperationprovision
of the Act arecodifiedat 50 CFR part
402. Section7(a)(4)requiresFederal
agenciesto confer informally with the
Serviceon anyactionthat is likely to
jeopardizethecontinuedexistenceof a
proposedspeciesorresultin destruction
or adversemodificationof proposed
critical habitat,If a speciesis listed
subsequently,section7(a)(2)requires
Federalagenciesto ensurethat
activities theyauthorize,fund,or carry
out arenot likely to jeopardizethe
continuedexistenceof a listedspecies
or to destroyor adverselymodify its
critical habitat.If a Federalactionmay
affectalisted speciesor its critical
habitat,the responsibleFederalagency
mustenterinto formalconsultationwith
theService.

TheServicenotified Federalagencies
that mayhaveprogramsaffectingthese
species.No specificproposedFederal
actionswere identified thatwould likely
affectanyof thesespecies.Federal
activitiesthat couldoccurandimpact
thespeciesinclude,but arenot limited
to, the carryingout or the issuanceof
permits for hydroelectricfacility
constructionandoperation,coal mining,
reservoirconstruction,steam
alterations,wastewaterfacility
development,pesticideregistration,and
roadandbridgeconstruction.It has
beentheexperienceof theService,
however,that nearlyall section7
consultationscanberesolvedso that
thespeciesis protectedandtheproject
objectivesaremet.

TheAct andimplementingregulations
found at 50 CFR 17,21 setforth a series
olgeneralprohibitionsandexceptions
that applyto all endangeredwildlife.
Theseprohibitions,in part, makeit
illegal for anypersonsubjectto the
jurisdiction of the UnitedStatesto take
(includesharass,harm,pursue,hunt,
shoot,wound,kill, trap, orcollect; or to
attempt anyof these),import or export.
ship in interstatecommercein the
courseof commercialactivity, or sell or
offer for salein interstateor foreign
commerceanylisted species.It alsois
illegal to possess,sell,deliver. carry,
transport,or ship anysuchwildlife that
hasbeentakeillegally. Certain
exceptionsapply to agentsof the
ServiceandStateconservation
agencies.

Permitsmay be issuedto carryout
otherwiseprohibitedactivities involving
endangeredwildlife speciesunder
certaincircumstances.Regulations
governingpermitsareat 50 CF’R 17.22
and17.23. Such permits areavailablefor
scientificpurposes,to enhancethe
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propagationor survival of thespecies,
and/orfor incidental takein connection
with otherwiselawful activities.In some
instances,permitsmay beissuedfor a
specifiedtime to relieveundueeconomic
hardshipthatwould be sufferedif such
relief werenot available.Thesespecies
arenot in trade,andeconomichardship
permitrequestsarenot expected.

Public CommentsSolicited

The Serviceintendsthat anyfinal
actionresultingfrom theseproposals
will be asaccurateandaseffective as
possible.Therefore,commentsor
suggestionsfrom thepublic, other
concernedgovernmentalagencies,the
scientificcommunity,industry,or any
otherinterestedparty concerningthese
proposedrulesareherebysolicited.
Commentsparticularlyaresought
concerning:

(1) Biological,commercialtrade,or
otherrelevantdataconcerningany
threat(or lackthereof)to thesespecies;

(2) Thelocationof any additional
populationsof thesespeciesandthe
reasonswhy anyhabitat shouldor
shouldnot be determinedto becritical
habitatasprovidedby section4 of the
Act;

(3) Additional information concerning
the range,distribution,andpopulation
sizeof thesespecies;and

(4) Currentor plannedactivities in the
subjectareasandtheirpossibleimpacts
on thesespecies.

Final promulgationof the regulations
on thesespecieswill takeinto
considerationthecommentsandany
additional informationreceivedby the
Service..andsuchcommunicationsmay
leadto final regulationsthatdiffer from
this proposaL

TheEndangeredSpeciesAct provides
for a public hearingon this proposal,if
requested.Requestsmustbereceived
within 45 daysof thedateof publication
of theproposal.Suchrequestsmustbe
madein writing andaddressedto (see
“Addresses”sectionof theserules).

NationalEnvironmentalPolicy Act

TheFish andWildlife Servicehas
determinedthat anEnvironmental
Assessment,asdefinedunderthe
authorityof theNationalEnvironrnent0i
Policy Act of 1969. neednot be prepared
in connectionwith regulationsadopted
pursuantto section4(a)of the
EndangeredSpeciesAct of 1973, as
amended.A noticeoutlining the
service’sreasonsfor this determinat~n
waspublishedin theFederalRegisteroi
October25, 1983 (48FR 49244).
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List of Subjectsin 50 CFR Part 17

Endangeredandthreatenedspecies.
Exports. Imports, Reportingand
recordkeepingrequirements,and
Transportation.

ProposedRegulations Promulgation

PART 17—EAMENOEDI

Accordingly, it is herebyproposedto
amendpart17, subchapterB of chapter
I. title 50 of the Codeof Federal
Regulations,assetforth below:

1. Theauthority citation for part17
continuesto readas follows:

Authority: 16 U.S.C.1361—1407;16 U.S.C.
1531—1544;10 U.S.C. 4201—4245;Pub.L. 99—
625, 100 Stat.3500 unlessotherwisenoted.

2. It is proposedto amend § 17.11(h) by
addingthe Following, in alphabeticalorder
underFISHES,to theList ofEndangeredand
ThreatenedWildlife;

§ 17.11 Endangeredandthreatened
wildlife.

(h) * * *

Species

Hlstoncrange

Ve.’tebrate

~
endeng.red~

bveatened

Status When listed Cr,tical
habitat

Special
rules

--

Commonname Scientificname

Fshes.

Darter. dusicytail EWreastoina (C.atca’iotuW
sp,.

U.S.A. (TN andVA) Entire E NA NA

Madtorn, pygmy No*,russfanau* U S.A. (TN) Entire E NA NA

S~aner.palezone Not,tp,ssp U.S.A. (AL KY. and TN) Entire E NA NA

Dated: June22, 1992.

RichardN. Smith,

Director, Fish and Wildlife Service,
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